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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Wednesday, the 16th day of September, 2015 
 
   Title Suit NO. 10 of 2009 
 
 Sri Sankar Rai 
 Son of Late Dhanaman Rai 
 Resident of Kacharigaon, Tezpur 

PO -Tezpur 
 Mouza - Mahabhairab 
 District Sonitpur (Assam) 

      .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS – 
 Sri Raju Saha 

Son of Late Radhaballav Saha 
  Resident of Barika Chuburi ( Ex- Police Line) 

PO - Tezpur 
 Mouza - Mahabhairab 
 District Sonitpur (Assam) 
        ........ Defendant(s). 
          Opposite Party 
 
   This Suit is coming on for final hearing or having been heard on 

28th day of August, 2015 in the presence of :   

 
Mr. P. K Dutta,           Advocate(s)    Plaintiff(s) 
Senior Advocate      Pleader(s)           Petitioner(s) 
 
Mr. P.S. Sethi       Advocate(s)         Defendant(s) 
Advocate        Pleader(s)      Opposite Party 
 
 
  And having stood for consideration to this day, the 16th 

September, 2015, the Court delivered the following Judgment :-   
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J   U  D  G    M   E  N   T 

 

  This is a suit for declaration of right, title of the plaintiff in the 

brick kiln, described in the schedule of the plaint and for confirmation of plaintiff 

possession over the suit property, for permanent injunction and recovery of 

Rs.5,86,600/-.  

 

2.  The plaintiff’s case, inter-alia, in brief, is that the plaintiff is the 

absolute owner of M/S Shankar Brick Industry, situated at village – Kachubil, PO- 

Baithabhanga, Mouza – Goroimari, district – Sonitpur, Assam. The defendant has 

approached the plaintiff and requested him to sell the said brick kiln to him. 

Upon discussion, the plaintiff agreed to sell the said brick kiln to the defendant 

and thereby both the parties, at first, entered into a verbal agreement for sale of 

the said brick kiln on 11-09-2007 fixing sale consideration amount at Rs.5 lakhs 

and out of that sale consideration amount of Rs.1 Lakh will be paid by the 

defendant in favour of Sri Jugal Baruah, to whom the said amount was to be 

paid by the plaintiff to him. It was also agreed that the balance sale 

consideration amount of Rs.4,00,000/- will be paid by the defendant to the 

plaintiff within 30-04-2008. Both the parties also agreed that the plaintiff will 

hand over the brick kiln by paying other outstanding bills, if any, to any person 

and defendant shall not be responsible for any amount taken by the plaintiff. It 

was also agreed that three Nos. of Chimenys of old farma of bricks, kodal etc. of 

the plaintiff and one Assam Type house shall be handed over by the plaintiff to 

the defendant. It was further agreed that the lease amount, taxes and salaries of 

the Mohorar will be paid by the defendant. It was further more agreed that the 

defendant will purchase the plaintiff’s TATA truck bearing No. AMD – 1251 at 

Rs.1,25,000/-. It was again agreed that in addition to the said sale consideration 

amount of Rs.5 Lakhs, the defendant will give one lakh first class bricks to the 

plaintiff, but the defendant neither delivered the said one lakh bricks or price 

thereof to the plaintiff, on failure by the defendant, to fulfil the terms of the 

verbal agreement, then the plaintiff subsequently, made a written agreement on 

14-11-2007 with the defendant. As per agreement, dated 14-11-2007, the 

plaintiff handed over possession of the said brick kiln with Assam Type house 
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and all other tools and vehicle of the plaintiff to defendant on 11-09-2007. The 

plaintiff also pleaded that the defendant had issued a cheque bearing 

No.526346, dated 20-12-2007 of UBI, Tezpur on 14-11-2007 for Rs.1,00,000/- 

stood in the name of Sri Jugal Baruah as per terms of the said agreement, but 

when the said cheque was presented by Sri Jugal Baruah for encashment, the 

said cheque was dishonoured and Sri Jugal Baruah had returned the cheque to 

the defendant, who then, promised to pay either the said amount in cash or to 

give him bricks for the said amount, but the defendant did not do so. The 

plaintiff also pleaded that on 16-04-2008, the plaintiff had issued a demand 

notice against the defendant demanding him to pay Rs.5 lakhs and to clear lease 

rent and taxes for the said brick kiln within 30-04-2008 and in default, the 

agreement, dated 14-11-2007, will be treated as cancelled. On receipt of the said 

notice, the defendant had paid the dishonoured cheque amount of Rs.1,00,000/- 

to said Sri Jugal Baruah in cash, in instalment and furhter amount of 

Rs.2,00,000/- in cash towards consideration amount of the brick kiln to the 

plaintiff, but the defendant had failed to pay balance consideration amount of 

Rs.2,00,000/- and the amount of lease, rent, taxes, salary of Mohorar, 

consideration amount of Rs.1,25,000/- for the vehicle etc. That in the last part of 

April, 2008, the defendant told the plaintiff that he will not purchase the 

plaintiff’s said vehicle and accordingly, he returned the said vehicle to the plaintiff 

after retaining the same for a period of six months without paying any taxes of 

the vehicle and without paying any amount to the plaintiff. The plaintiff further 

pleaded that defendant in the month of September, 2008 informed the plaintiff 

that he was not in a position to clear the dues of the plaintiff, lease rents, 

salaries and other money in terms of the agreement and finally the plaintiff  was 

handed over the brick kiln on 31-12-2008 by the defendant. Hence, this suit.   

 

3.  The defendant has contested the suit by filing a written 

statement. In the written statement, the defendant stated, inter-alia, that the 

suit is not maintainable ; there is no cause of action for the suit. The defendant 

has denied entering into a verbal agreement for sale of the said brick kiln on 11-

09-2007 with the plaintiff, but the defendant has admitted execution of written 

agreement dated 14-11-2007 in regard to selling of the said brick kiln of the 
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plaintiff. The defendant had paid a sum of Rs.1,00,000/- in cash to Sri Jugal 

Baruah and also had paid a sum of Rs.3,00,000/- to the plaintiff in cash on 21-

04-2008 and the plaintiff had acknowledged receipt of the said amount vide 

receipt dated 21-04-2008. The defendant also contended that the defendant paid 

the lease rent of the brick kiln, taxes to the concerning authority from the date of 

taking over possession of the said brick kiln after its purchase i.e. 14-11-2007. 

Till the time, the plaintiff trespassed into the brick kiln forcibly and illegally in the 

month of March, 2009. The plaintiff never, at any point of time, handed over 

possession of the said truck. He never promised to said Jugal Baruah to give him 

bricks for the amount of Rs.1,00,000/-, so the question of delivering him bricks 

for the same amount, does not arise. But the defendant promised that the 

defendant will give Rs.1,00,000/- to Sri Jugal Baruah in cash after taking the said 

dishonoured cheque from Jugal Baruah. The defendant also contended that the 

plaintiff had falsely demanded the sum of Rs. 5 Lakhs from the defendant along 

with lease rent and taxes as defendant was required to pay only the sum of 

Rs.4,00,000/- at that time. The defendant had paid the salaries to his Mohorar 

and other employees which the plaintiff kept at the time of said brick kiln was in 

his possession. The defendant also stated that at no point of time, the alleged 

truck of the plaintiff was given in possession of the defendant nor the defendant 

took the same from the plaintiff nor there was any verbal or written agreement 

in regard to sell of the said truck between them. The defendant further 

contended that the plaintiff in the first week of March, 2009, trespassed into 

forcibly and illegally entered into and took over possession of the said brick kiln 

without any consent from the defendant. Therefore, the defendant prays for 

dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following issues are settled :  

 

1. Whether there is any cause of action for the suit ? 

2. Whether the suit is maintainable in its present form ? 

3. Whether the suit is properly valued and verified ? 
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4. Whether on 11-09-2007 there was verbal agreement 

between the plaintiff and defendant for sale of plaintiff’s 

Brick Kiln at a consideration of Rs.5,00,000/- ?  

5. Whether as per written agreement, dated 14-11-2007 

made between the plaintiff and the defendant, the 

plaintiff handed over the possession of the said brick kiln 

with Assam Type house, thatched houses, tools and the 

vehicle to the defendant ? 

 

6. Whether on 31-12-2008, the defendant due to his 

financial hardships, not being able to comply with the said 

agreement, handed over the said brick kiln to the  

plaintiff ?  

 

7. Whether the defendant had issued a cheque bearing 

No.526346 dated 20-12-2008 of UBI, Tezpur on 14-11-

2007 for Rs.1,00,000/- ( rupees one lakh) only in the 

name of Jugal Baruah as per terms of the said sale 

agreement and when the said cheque was presented by 

Jugal Baruah for encashment the cheque was   

dishonored ?   

 

8. Whether the plaintiff is entitled to receive an amount of 

Rs.5,86,000/- as alleged from the defendant as 

compensation ?  

 

9. Whether the plaintiff is entitled to a decree as prayed   

for ? 

 

10.  To what other relief / reliefs the parties are entitled ? 
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5.   During trial, the plaintiff has examined three witnesses including 

himself and exhibited certain documents to prove its case. On the other hand, 

the engaged learned advocate for the defendant being withdrawn from the case,  

Court notice was issued against the defendant and in spite of receipt of the Court 

Notice, the defendant has not turned up. So, no witnesses were produced from 

the defendant.  

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary,  and 

the materials available on the case record. Heard the augment advanced by the 

learned advocates for both sides.   

 

7.   ISSUE NO. 1 

1.  Whether there is any cause of action for the suit ? 

 

  The plaintiff Sankar Rai in the plaint stated that on 11-09-2007, 

the defendant entered into a verbal agreement for sale of the suit schedule land 

and the brick kiln thereon with the plaintiff. As per verbal agreement, the 

defendant has failed to fulfil the terms and conditions of the said agreement and 

as such, both the parties have made a written agreement, on 14-11-2007. The 

defendant though partially had fulfilled the certain terms and conditions of the 

written agreement, dated 14-11-2007, but the defendant had not been able to 

give the finality of the said agreement. On the other hand, the defendant has 

denied execution of any verbal agreement with the plaintiff and also denied that 

he had failed to fulfil the terms and condition of the said contract.  

 

  A cause of action is a bundle of essential facts. In the present 

case, plaintiff’s claim that defendant has failed to obey the terms and condition 

of the contract, which was denied by the defendant has arisen a cause of action 

which requires judicial determination. Thus, it appears that there is a cause of 

action for the suit. Hence, this issue is decided in the affirmative and in favour of 

the plaintiff.  
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8.   ISSUE NO. 2 

2. Whether the suit is maintainable in its present form ? 

 

  This issue is raised by the defendant in the written statement. The 

defendant though stated that the suit is not maintainable, but has failed to show 

as to how and why the suit is not maintainable in its present form. In absence of 

any specific plea of maintainability, a suit cannot be said to be not maintainable. 

Hence, this issue is decided in the negative and against the defendant.  

 

9.   ISSUE NO. 3 

3. Whether the suit is properly valued and verified ? 

  This issue of valuation and verification of the plaint were raised by 

the defendant in the written statement, but the defendant has failed to show as 

to how the suit was not property valued and as to how it was not properly 

verified. So, this issue is decided in the negative and against the defendant.  

 

10.   ISSUE NO. 4 

4. Whether on 11-09-2007 there was verbal agreement between 

the plaintiff and defendant for sale of plaintiff’s Brick Kiln at a 

consideration of Rs.5,00,000/- ?  

 

  The plaintiff in his plaint and in his evidence in affidavit as PW-1 

stated that there was a verbal agreement dated 11-09-2007 between the plaintiff 

and the defendant in regard to sale of brick kiln, as described in the schedule of 

the plaint by fixing the sale consideration at Rs.5 Lakhs, out of that amount Rs.1 

Lakh was to be paid in favour of Sri Jugal Baruah and the rest amount of Rs.4 

Lakhs will be paid by the defendant to the plaintiff on 30-04-2008.  

 

  PW-2 Sri Jugal Baruah, PW-3 Guid Minz also have fully supported 

the aforesaid statements of plaintiff (PW-1) regarding the verbal agreement 

entered into on 11-09-2007 between the plaintiff and defendant for sale of 

plaintiff’s brick kiln at a consideration of Rs. 5,00,000/-. Though the defendant 
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denied the execution of verbal agreement, in the written statement, but has 

failed to establish this fact by producing any evidence.  

 

   Thus, it appears that there was a verbal agreement between the 

plaintiff and defendant on 11-09-2007 regarding sale of the plaintiff’s brick kiln. 

Hence, this issue is decided in affirmative and in favour of the plaintiff.  

 

11.   ISSUE NO. 5 

5. Whether as per written agreement, dated 14-11-2007 made 

between the plaintiff and the defendant, the plaintiff handed 

over the possession of the said brick kiln with Assam Type 

house, thatched houses, tools and the vehicle to the  

defendant ? 

 

The plaintiff Sankar Rai as PW-1 stated that due to failure by the 

defendant to comply with the terms and conditions in the verbal agreement 

dated 11-09-2007, both the plaintiff and defendant subsequently entered into a 

written agreement  on 14-11-2007 for sale of plaintiff brick kiln, as described in 

the schedule of the plaint by fixing the sale consideration amount at 

Rs.5,00,000/-. Out of which, an amount of Rs.1,00,000/- is to be paid in favour 

of Sri Jugal Baruah and the rest amount of Rs.4,00,000/- will be paid by the 

defendant to the plaintiff on 30-04-2008. The plaintiff in support of his plea has 

exhibited the written agreement made between the parties on 14-11-2007 as 

Ext. 5.  

 

 PW-2 Sri Jugal Baruah and PW-3 Sri Guid Minz in their respective 

evidence have fully supported the execution of written agreement, dated 14-11-

2007, between the plaintiff and defendant.  

 

 I have carefully perused the written agreement for sale ( Ext.5), 

dated 14-11-2007, which shows that the sale consideration of the said brick kiln 

was fixed at Rs.5,00,000/- by the parties. It is also agreed that the defendant 

will hand over a cheque of Rs.1,00,000/- in favour of Sri Jugal Baruah and the 
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remaining sale consideration of an amount of Rs.4,00,000/- will be paid on 3-04-

2008, the water pump, three chimneys, brick making farmas, spade etc. with the 

Assam Type house, will be handed over to the defendant.  

 

The plaintiff has, thus, proved the execution of the agreement for sale 

dated 14-11-2007.  

 

On the other hand, the defendant though has denied the execution of the 

written agreement dated 14-11-2007, but the defendant has not come to 

establish his plea. So, this issue is deiced in the affirmative and in favour of the 

plaintiff.  

 

12.   ISSUE NO. 6 

6. Whether on 31-12-2008, the defendant due to his financial 

hardships, not being able to comply with the said agreement, 

handed over the said brick kiln to the  plaintiff ?  

 

The plaintiff (PW-1) stated that the defendant due to his poor financial 

condition, being unable to run the brick kiln, by paying lease rent, salary and 

moneys, as per the agreement, handed over the brick kiln to the plaintiff.  

 

PW-2 Sri Jugal Baruah and PW-3 Sri Guid Minz in their respective 

depositions have fully supported the aforesaid statements of PW-1.  

 

On the other hand, the defendant has denied the said averments of the 

plaintiff. The defendant’s plea is that in the first week of March, 2009, the 

plaintiff trespassed into the brick kiln forcibly taking advantage of absence of 

defendant, forcibly took possession of the brick kiln, but the defendant has not 

come forward to prove to prove his plea. Thus, it is seen that the defendant due 

to his financial hardship handed over the brick kiln to the plaintiff on 31-12-2008.  

  

Therefore, this issue is answered in the affirmative and in favour of the 

plaintiff.   
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13.   ISSUE NO. 7 

7. Whether the defendant had issued a cheque bearing 

No.526346 dated 20-12-2008 of UBI, Tezpur on 14-11-2007 

for Rs.1,00,000/- ( rupees one lakh) only in the name of Jugal 

Baruah as per terms of the said sale agreement and when the 

said cheque was presented by Jugal Baruah for encashment 

the cheque was   dishonored ?   

 

  PW-1, Sankar Rai, stated that defendant had issued a cheque 

bearing No.526346 dated 20-12-2007 of UBI, Tezpur on 14-11-2007 for Rs. 

1,00,000/- in the name of Sri Jugal Baruah as per the said sale agreement. When 

the said cheque was presented by Sri Jugal Baruah for encashment, the said 

cheque was dishonoured and then Sri Jugal Baurah had returned the cheque to 

the defendant, but later on, the said amount of Rs.1,00,000/- of the dishonoured 

cheque was paid in cash in installment basis to said Jugal Baruah. As the amount 

of Rs.1,00,000/- for the dishonoured cheque, is received by said Jugal Baruah 

from the defendant, later on, as per the said agreement, so this issue is decided 

in the negative and against the plaintiff.  

 

14.   ISSUE NO. 8 

8. Whether the plaintiff is entitled to receive an amount of 

Rs.5,86,000/- as alleged from the defendant as    

compensation ?  

 

  The plaintiff (PW-1) stated that the defendant illegally retained 

the truck bearing No. AMD - 1251 from September, 2007 to 31-12-2008 and as 

such, had to pay @ Rs.10,000/- per month, as per the agreement, dated      

14-11-2007, the defendant had to pay Rs. 1,00,000 first class bricks to the 

plaintiff @ Rs.300 per 1000, lease rent amount of Rs.1,53,600/- for the year, 

2007 and 2008 and for salary paid to the Mohorar for the period from October, 

2007 to December, 2008 @ Rs.4,200/- ( total Rs.53,000/-) and in total 
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Rs.5,86,600/-. PW-2 Jugal Baruah and PW-3 Guid Minz also fully supported the 

aforesaid testimony of PW-1.  

 

 The plaintiff to prove his claim has exhibited the following 

documents :  

 Ext. 7 – acknowledgement receipt by Lalit Hazarika from 

the plaintiff for Rs.53,000/-, dated 02-01-2009 ; 

 Ext. 8 – money receipt dated 22-12-2008 for the year 

2007 – 2008 for Rs.8,000/- by Sadananda Hazarika from the plaintiff ; 

 Ext. 9 – money receipt dated 31-12-2008 by Jonab Ali for 

Rs.6,800/- from the plaintiff ;  

 Ext.10 – is money receipt dated 31-12-2008 for Rs.500/- 

for the year 2007 – 2008 received by Nur Islam Haque from the 

plaintiff ;  

 Exts. 11 to 23 – are different money receipts received 

from different lessor by the plaintiff for different period for lease rent 

of the said land.  

 

 I have carefully perused those exhibited documents, which show 

that the plaintiff had to suffer the aforesaid amount from his own for the loss 

caused by the defendant.   

 

 It is, thus, seen that the plaintiff is entitled to Rs.5,86,000/- from 

the defendant as compensation.  Hence, this issue decided in the affirmative 

and in favour of the plaintiff.  

 

15.   ISSUE NO. 9 and 10 

9. Whether the plaintiff is entitled to a decree as prayed   for ? 

10. To what other relief / reliefs the parties are entitled ? 

 

Both the issues are co-related, and as such, for convenience, taken 

together for discussion.  
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In view of the above discussion and decisions made in Issue No.8, 

the plaintiff is entitled to get a decree, as prayed for. Hence, both these 

issues are decided accordingly in favour of the plaintiff.  

 

O R D E R 

 

16.   In the result, the plaintiff’s suit is decreed with the following 

reliefs –  

   (i) declaration of right, title and interest of the plaintiff in the brick 

kiln industry and confirmation of possession of the plaintiff thereof ; 

(ii) for recovery of Rs.5,86,000/- ( rupees five lakhs eighty six 

thousand) as compensation ; and  

(iii) the cost of the suit. 

 

Prepare the decree accordingly.  

 

The suit is disposed of, on contest. 

  

              Given under my hand and seal of this Court on this day, the 16th 

day of September, 2015.  

 

      

Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.    *** 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


